
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



45° YALE LAW JOURNAL 

RES JUDICATAE 

Privacy and the movies — civilization advances, and new problems 
confront the courts. The lady-plaintiff (if language may take cogni- 
zance of sex-distinctions) in Humiston v. Universal Film Mfg. Co. 
(1919, App. Div.) 178 N. Y. Supp. 752, was the lawyer who solved the 
Ruth Cruger murder mystery. In consequence, her picture and name 
were featured by the daily press, and the defendant company incor- 
porated both into one of its weekly news reels of motion pictures, the 
picture being a truthful filming of the plaintiff when actually engaged 
in a part of her work on the case. It will be remembered that New 
York, immediately after the Court of Appeals had decided that there 
was no right of privacy, 1 passed a statute prohibiting the use of a 
person's name or picture, without his written consent "for advertising 
purposes or for purposes of trade" ; making such use a misdemeanor, 
and granting the party injured remedy by injunction and by action for 
damages, in certain cases even exemplary. 2 Under this statute the 
plaintiff now sued, for an injunction and for damages, complaining of 
the use of her picture and name among the news items of the defend- 
ant's film weekly, as well as on the billboards in front of the theatre at 
which the weekly was shown. The complaint was dismissed. The 
court's discussion comes down, at bottom, to a paradox : the statute 
went so far that it simply could not be held to go so far. If the statute 
had provided simply for civil rights in aggrieved parties, it might bear 
the construction the plaintiff put on it ; but the misdemeanor provision, 
under such a construction, would make a crime of exhibition of the 
picture of any public gathering unless written consent were secured 
from every identifiable person in the picture. The court did not feel 
it proper to make the language of the statute produce such a result. 

The opinion drew a sound distinction between movies purveying 
fiction and those purveying news, 3 reaching the conclusion that the use 
of accurate names and pictures in current issues of a news film did not 
fall under "purposes of trade" within the meaning of the statute, any 
more than would such use in the current daily papers. 

On the question whether the use of the name and picture of the 
plaintiff in exhibits before the theatre was not a use "for advertising 
purposes" there is more room for difference of opinion. It would 
seem, indeed, that an advertisement may be so incorporated into the 
news organ itself, as to become a permissible part of it; if, for 
instance, the name and picture of the plaintiff were used as the leading 
feature of a table of contents on the cover of a weekly, the obvious 



l Roberson v. Rochester Folding Box Co. (1902) 171 N. Y. 538, 64 N. E. 442, 
59 L. R. A. 478. 

* Civil Rights Law, sees. 50, 51. 

'Thus distinguishing Binns v. Vitagraph Co. (1913) 210 N. Y. 51, 103 N. E. 
no8, L. R. A. 1915C 839, Ann. Cas. 1915B 1024. 
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object of the get-up being to induce people passing news-stands to buy 
and read the paper. Exhibits in the lobby of a motion-picture theatre 
may fairly be likened to such a cover, so far as they present the films 
actually running at the time, as apparently in the instant case. But 
suppose their purpose is to announce the program of the coming week ; 
or that the posters are put on billboards not fairly within the theatre- 
entrance. Suppose a newspaper on Thursday runs a display of the 
picture and name of a plaintiff, with the announcement that his whole 
story, illustrated, will appear in the Sunday issue. There would seem 
to be much to be said in favor of the view of the two dissenting judges 
who would have made the statute applicable so far as regarded the 
poster advertisements. 



Poole v. Perkins (1919, Va.) 101 S. E. 240, is a case full of interest 
for the theory and practice of the conflict of laws. A man and his 
wife, resident and domiciled in Bristol, Tenn., executed and delivered 
there a joint promissory note; but the note was payable at a bank 
across the line in Bristol, Va. By the then law of Tennessee — since 
changed — the note of a married woman could not be enforced over 
her plea of coverture. Suit was brought in Virginia, after the makers 
had become resident and domiciled in Bristol in that state ; under Vir- 
ginia local law there was no incapacity. Recovery was allowed. The 
reasoning of the court was notably full and able. 

It is established by the cases that incapacity for coverture imposed 
by the lex domicilii is a purely local protection covering only locally 
made contracts and suits in local courts; that a contract otherwise 
valid, if "made" in a state where women have capacity, is valid every- 
where, save where the policy of the forum forbids its enforcing such 
contracts ; and that this holds true even where the contracting married 
woman remained physically in the state of her domicile, and only 
"made" the contract in another state by agent or by letter. 4 The con- 
clusion generally drawn is that the place of entering into the contract 
governs capacity to make commercial contracts, as it does in this 
country capacity to contract marriage. The principal case, dealing 
with a contract made in the state of domicile, now aligns itself with 
those minority decisions 5 and dicta which treat the law of the place of 
performance as, in the absence of other indication, the law intended by 
the parties to govern the contract; which give legal effect to that 
intention ; and which subject to that lazv not merely questions of valid- 
ity and interpretation, but the determination of capacity to contract as 
well.* This illustrates anew the marked tendency of our courts to 

' (1918) 27 Yale Law Journal, 816. 

5 Ibid., 818, notes 7, 8; most of them are cited in the opinion. 
" There remains the possibility that form may be governed by the law of the 
place of making. The court in the instant case expressly avoids passing on that 
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find a single law to govern all aspects of any one transaction ; from 
that angle alone the decision is worth note. But its striking feature 
is found in the direct challenge of its reasoning to the territorial theory 
on which most of our discussion of conflict of laws has been based. 

It has been repeatedly demonstrated that to subject the question of 
capacity to the intention of the parties is incompatible with any theory 
of territorial validity of law. 7 Capacity involves a person's legal 
power to have an intention which is legally effective. Capacity must 
therefore be conferred by some system of law, before the intention to 
subject the contract to the law of the place of performance can become 
legally operative. But if a married woman domiciled in Tennessee, 
and concluding her contract within Tennessee's borders, can project 
herself by mere intention into capacity in Virginia; and if, as we may 
fairly assume, the courts of Tennessee would not recognize such 
capacity in a suit on the contract brought against her in Tennessee — 
then she is deriving her capacity from a law with which she has no 
personal or territorial connection. If the law of Virginia is operating 
to give her that capacity, it is operating outside Virginia's borders, on 
a person not shown ever to have been in Virginia or "subject to 
Virginia law" up to the time of contracting. And when the courts of 
Virginia enforce the contract against her, as they have, it must be 
because they accord her the capacity, even while she is in Tennessee, 
to bind herself contractually by acts done in Tennessee. 8 

The Journal has taken the position, and sees little reason to depart 
therefrom, that there are good reasons in policy for choosing the place 
of making to govern capacity to make a commercial contract. 9 Those 



7 (1918) 27 Yale Law Journal, 818; Parmelee in 26 L. R. A. (N. S.) 764 
and L. R. A. 1916 A 1058; Lorenzen, Conflict of Laws Relating to Bills and 
Notes (1919) 72. Cf. the admirable statement of territorial theory quoted in 
the opinion from Minor, Conflict of Laws (1901) 410: 

"The only law that can operate to create a contract is the law of the place 
where the contract is entered into (lex celebrationis). If the parties enter into 
an agreement in a particular state, the law of that state alone can determine 
whether a contract has been made. If by the law of that state no contract has 
been made there is no contract. Hence, if by the lex celebrationis the parties 
are incapable of making a binding contract, there is no contract upon which the 
law of any other state can operate. It is void ab initio." 

8 The careful reasoning of the Virginia court would lead to the same result, 
if the place of performance selected by the defendant had been New York ; and 
it is believed that the same result would have been reached in such a case. To 
be sure, the general principles laid down are sharply weakened, as in so many 
conflict cases, by the fact that they lead squarely — as so often in the "intention" 
cases — to the application of the forum's local law. Only a decision in which the 
forum rejects its own local law has full value as a precedent. But while this 
may weaken the case as an authority for the contract doctrine involved, it does 
not impair its cogency as an illustration of the inadequacy of the territorial 
theory to explain the facts. 

' hoc. cit., 817. 
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reasons apply, indeed, much less forcibly, if at all, to contracts made 
by correspondence, where the place of "making" is largely dependent 
on chance. And if a woman can secure herself contractual capacity 
by merely posting a letter or sending an agent into another jurisdic- 
tion, there is little cause to refuse her power to accomplish the same 
result by writing into the contract a properly chosen place of perform- 
ance. This the principal case well brings out. Perhaps the most com- 
mercially advantageous solution would be an alternative rule: if one 
has capacity either by the law of the making or by the law of the per- 
formance, the contract is good in that particular. 10 But whichever 
of these rules be favored, the instant case retains its vital significance. 
It can be explained in one way only: by recognition that it is the 
forum which picks the system of law which is to govern a given inci- 
dent of a transaction, and which thereby incorporates the local rule 
of that system into itself, as its own rule for the transaction at bar, 
thus at bottom applying in every case its own law to rights of its own 
creation. 



But one does not have to resort to the conflict of laws to find that 
married women are a source of trouble — at least to lawyers. The 
process of freeing them from the disabilities of coverture is still 
slowed down by an occasional monkey-wrench in the machinery. In 
Ohio, for instance, the legislature passed an act in 1887. It provided 
(General Code, section 7999) that "a husband and wife may enter into 
any engagement or transaction with the other, or with any other per- 
son, which either might if unmarried . . ." and further, (section 
8000) that "a husband and wife cannot by any contract with each 
other alter their legal relations, except that they may agree to an imme- 
diate separation." Some twenty years later an agreement was exe- 
cuted in due form, in which a certain wife in consideration of five 
promissory notes given her by her husband released all dower rights 
in his estate. On her predeceasing him, her administrator brought 
suit on the notes — and failed to recover. Du Bois v. Coen (1919, 
Oh.) 125 N. E. 121. A divided court found that the use of the word 
legal, rather than marital relations in the provision above quoted, 
showed that the legislature intended "that there should be no altera- 
tion either of marital or of property relations in the nature of expect- 
ancies, except in the case of immediate separation." It is difficult to 
understand this niggardly restriction of "legal relations" to expect- 
ancies; if no judicial notice is to be taken of common sense, why not 
give "legal" its full meaning, let section 8000 wholly nullify section 
7999, and be done with it ? The present interpretation is an invitation 



10 Cf. Lorenzen, op. cit., 80; Dulin v. McCaw (1894) W. Va. 721, 20 S. E. 
681; Wharton, Conflict of Laws (3d ed. 1905) sees. 102, 104. 
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to further litigation. On the other hand, the court overlooks an argu- 
ment of ponderous import : section 7999 in itself never did give power 
to husband and wife to contract for release of either's dower interest : 
is a release of dower interest a transaction "which either might enter 
into if unmarried" ? 



Nonetheless, Married Woman's Property Acts do have their effect. 
A plaintiff was being driven by her husband in his car ; his negligence 
and that of the defendant street-car company combined to bring about 
a collision in which the plaintiff was injured. When she sued, the 
company sought to identify her with her husband's contributory negli- 
gence. It was very properly held that since the Act he no longer had 
any interest in her cause of action, and that she might recover although 
his negligence was one contributing cause. Brooks v. British Colum- 
bia Electric Ry. (1919, B. C.) 3 West. Weekly Rep. 109. Which 
raises the question: how if she had elected to sue him as one of the 
joint tort-feasors? On this the courts are, as is known, by no means 
agreed. 11 But some have taken the sane position vigorously: "If she 
may sue him for a broken promise, why may she not sue him for a 
broken arm?" 12 



Another reminder that the law of contributory negligence is being 
radically rewritten comes from the Supreme Court in Chicago, Rock 
Island and Pacific Ry. v. Cole (December 8, 1919) October Term, 
1919, No. 290. The plaintiff sued for the death of her intestate, who 
had been killed by a train approaching in full view. "If the question 
were open for a ruling of law, it would be ruled that the plaintiff could 
not recover. But the Oklahoma Constitution provides that 'the 
defence of contributory negligence or of assumption of risk shall, in 
all cases whatsoever, be a question of fact, and shall, at all times, be 
left to the jury.' " 13 The jury had found for the plaintiff. The argu- 
ment that the company had a vested right to the defence was "dis- 
posed of by the decisions that it may be taken away altogether. . . . 
It is said that legislation cannot change the standard of conduct, which 
is matter of law in its nature into matter of fact, and this may be con- 
ceded ; but the material element in the constitutional enactment is not 
that it called the contributory negligence fact, but that it left it wholly 
to the jury. There is nothing, however, in the Constitution of the 
United States or its Amendments that requires a State to maintain the 
line with which we are familiar between the functions of the jury and 
those of the court." 



u (1918) 27 Yale Law Journal, 1081. Cf. also Coffinbarger v. Coffinbarger 
(1018, Ky.) 203 S. W. 533- 

"Brown v. Brown (1914) 88 Conn. 42, 46, 89 Atl. 889, 891. 

"Cf. the Arizona statute described in Arizona Copper Co. v. Hammer (1919) 
30 Sup. Ct. 553, (1919) 29 Yale Law Journal, 225. 



